Response to the Review of the Heather and Grass etc….

(Burning) Regulations 1986 and the Heather & Grass Burning Code 1994 in England

The Moorland Association is an association of the owners and managers of heather moorland in England and Wales.  Its members are responsible for the management of over 700,000 of the estimated 800,000 acres of heather moorland remaining in England and Wales and the primary objective of the Association is to prevent the continuing loss of heather moorland, and to secure its future.

The Association entirely understands and accepts that it is appropriate to review all regulations and codes of practice from time to time to assess whether they are still fit for their original purpose, or whether they need revising for any reason.  We believe that this is particularly appropriate in connection with the Grass Burning Code, because issues are currently being raised as to the wider environmental impact of burning and it is absolutely right that the Code should be regularly reviewed to ensure that it is in line with current scientific understanding of these environmental factors, assuming that the concerns raised are real, and are based on sound science, rather than allegation or unsubstantiated assertion.

We note the policy context in which the review takes place and in particular the matters reported by English Nature as threatening the achievement of public service agreements target 3.  We find it surprising, however, that English Nature should regard review of the Regulations and Code as in any way contributing to meeting that target or, indeed, dealing with issues raised in the various directives and plans referred to at paragraph 1.2.2.  All those matters relate to Sites of Special Scientific Interest or other designated sites in which burning is always listed as a potentially damaging operation.

If English Nature has cause for concern over burning in any of those SSSIs, it is open to it to withhold consent, or to take action under the Countryside & Rights of Way Act 2000 to deal with the specific problem and that, we respectfully submit, is a far better and more practical way of ensuring that their concerns can be properly addressed on a site to site basis, without involving the very broad brush approach which change to the Regulations or Code would involve.  We believe that changing either the Code or the Regulations will make no difference whatsoever to the ability of English Nature to meet target 3.

Whilst dealing with the policy context we are concerned also as to the wisdom of basing the review on the Burning Review Science Panel and its report.  The Moorland Association warmly supported the formation of the Panel and recognises the considerable work which the Panel put into producing its report.  Nevertheless the issues upon which it was asked to report, and the time available for that report, were totally inadequate to provide a full scientific basis against which the various questions raised could be properly considered.

In effect they were given a report produced by Dr. Tucker (and published by English Nature but with a specific denial of responsibility by English Nature) which contained a review of the current science on various issues relating to burning (which appear broadly acceptable) but with highly personal conclusions and recommendations which were the subject of widespread criticism by a number of bodies, including the Moorland Association.  

We think a fair summary of the Science Panel Report is that on almost every issue considered by them further research is needed and further information required, and we think it should also be noted that the Panel (albeit politely) threw considerable doubt on Dr. Tucker’s personal opinions and conclusions.  

The Science Panel was only able to consider one aspect of burning, namely that relating to heather moorland areas, and we believe that if Defra is to review the Regulations and the Code it would be appropriate for Defra or English Nature to initiate proper scientific studies to allow various factors to be properly assessed.  

We think that this is likely to be an ongoing remit, particularly as a number of issues relating to carbon sequestration and release, water run off, hydrological management, erosion, colouring etc have only recently been raised as concerns, in many cases without any form of reliable scientific assessment, and in some cases, particularly relating to water quality, with a degree of self-interest on the part of the water companies seeking to modify burning practices.  All these are issues which require assessment in a dispassionate, scientific, manner and burning practice should be amended on the basis of such review and in the light of changing knowledge during such assessment.  We are not satisfied that Defra yet has the scientific information to implement such a review at this stage and we suggest that it would be appropriate to defer the considerable work required in amending the Regulations and in amending the Code until it has that information.

Our view is strengthened by two very recent scientific papers we have seen which, to say the least, cast doubt on some of the reasons given in support of the claim that burning is environmentally damaging.  First, it is alleged (on the basis of one single study at Moorhouse), that ground which has not been burnt for a significant period showed benefits for carbon sequestration when contrasted with land that has been more recently burnt.  But preliminary work by the University of Essex at Mossdale suggests that the rate of carbon sequestration is significantly greater when heather is regularly burnt in the building phase, and although some carbon is released when heather is burnt, carbon is largely retained in the soil and root system which is not affected by burning, so that regular burning may improve carbon lock up, not threaten it.  

Secondly, it is suggested that lichen diversity is detrimentally affected by burning.  A review by Birmingham University considered by the Science Panel did not significantly support this view, and a new study on the Mar Estate suggests that lichen diversity is greater before heather reaches its mature state, probably because the shading effect of the mature heather canopy limits lichen diversity.  Lichens do not flourish when heather reaches its degenerate state, even though light is then likely to reach the undergrowth.

The Association submits that these two examples bear out its view that unsupported allegation is not a suitable basis for changing established burning practice, and that much more research is required before heather moorland can be properly assessed as being in unfavourable condition because of  any particular pattern or frequency of burning.   

Before dealing with the questions raised in the consultation document we think we should explain the importance of burning in grouse moor management.  This is particularly the case in view of the criticism of the condition of a large proportion of heather moorland by English Nature in its Condition Assessment of moorland SSSIs.  

We should make it clear that the Moorland Association does not accept that the assessment made of the condition of heather moorland SSSIs by English Nature is correct or representative, and does not accept that the criteria for assessing  condition put forward by JNCC are correct in respect of the heather moorland areas of England and Wales.  We appreciate that Defra is guided and advised by English Nature and therefore must place considerable reliance on the information given by it.  Defra should, however, understand that condition was originally assessed by English Nature officers based on their personal opinion using an Upland Management handbook compiled by English Nature on its own account and without reference to moorland owners, and without in any way utilising the evidence available to them or the experience of moorland owners and gamekeepers.  The sort of assessment upon which moors have been assessed as being in unfavourable condition and declining is “previously the unit was considered to be in favourable condition due to extensive areas being under-burnt (sic).  Burning has now taken place due to a new head gamekeeper.”  We do not regard that as a reliable assessment – if the moor was under-burnt before then surely it must be correct to reverse that by increasing the burning?!

In an attempt to remedy the subjectivity of historic assessments, and to produce uniform criteria, JNCC has produced Common Standards Criteria, but again, despite considerable attempts by the Moorland Association to be allowed to participate in formulating those criteria, no consultation whatsoever was allowed.  Since the criteria were published in early 2004 we have repeatedly sought to point out the discrepancies and errors in the criteria, and pressed for meetings.  In October 2005 we were able to meet with English Nature and Professor Thompson (chair of the JNCC Upland Committee) and it became clear at that meeting that the condition of moors could not realistically be assessed on an objective basis – whether its condition was acceptable depended at least in part on the purpose for which the moor is used.    

The common standards between Scotland, England and Wales are bound to be of doubtful relevance in any particular country – the climatic conditions in Scotland are entirely different from those in the north of England, and the general absence of personnel or gamekeepers available to burn in Wales means that there is a very strong prejudice against burning there, because of the risks involved.  The position is quite different in the north of England where there is considerable experience in managed burning – how then can the same standards and requirements be imposed for all three - they are bound to be a compromise.

Defra will understand that 70% of heather moorland in England and Wales is designated as SSSI, with the large majority also designatedas SAC and/or SPA.  For practical purposes the only area where heather remains in England is the area where it has been maintained by grouse moor owners and their gamekeepers – where there is no incentive to manage it and to maintain habitat, heather has been lost.  The result is that the remaining heather moorland comprises a habitat unique in Europe and one regarded as being of the highest international importance.  It should also be noted that of the upland areas where there is heather remaining, only those managed for grouse are designated as SPAs – areas that have apparently similar habitat, such as Dartmoor and Exmoor, are not.

We believe therefore that thatPRIVATE 
 the knowledge, experience and practical management of the moorland gamekeeper, and the support and funding of the moorland owner are fundamental in enabling Government to maintain its European environmental objectives and ensuring that heather moorland continues to be managed in an effective and responsible way.  If that management is rendered untenable by un-thought-out, or unreasonable, controls, regulations or codes then the risk is that the management will cease, and the habitat will end up in a considerably less favourable condition.  

We note that the consultation document wisely does not refer  to the precautionary principle in suggesting that burning should not be allowed unless it can be demonstrated to be safe, desirable, etc – in this case we think there should be a very strong understanding that the precautionary principle should ensure that there should be no requirement to change existing, established, management practices unless it is clearly and scientifically demonstrated that it is appropriate to require those changes.

The major responsibility of the moorland gamekeeper is to manage the vegetation so as to ensure the effective regeneration of heather, and its maximum food and shelter value for grouse.

The unequivocal scientific evidence is that heather regenerates most quickly if it is burnt before it reaches a mature stage.  After that it is slow to regenerate and very often dies back, particularly if it is subject to pressure from grazing sheep.  It is argued that if heather is left to grow indefinitely it will regenerate vegetatively by layering.  This is so in some conditions but not many, and there is a severe risk that if heather is not burnt properly and regularly a great deal of heather will be lost – we have already lost some 40% since the war – it would be unacceptable to risk losing more through restricting burning.

Young heather is also most beneficial for feeding grouse and sheep.  The feed value is highest in the building phase but when heather reaches a height that the grouse cannot reach physically it is of little feed value.  Its shelter value is also limited, grouse generally preferring more open ground where they can be alert to risk from predators.  Regular and structured burning of heather is also important to the management of sheep grazing, drawing sheep onto higher ground, and assisting in reducing both overgrazing and undergrazing. 

The objective of the moorland gamekeeper is to produce and maintain a mosaic of heather, ideally in relatively narrow strips of between 30 to 50 metres width to provide the maximum territory for breeding pairs and to maintain the maximum food resource.  

It is also important to understand that the regime, which is primarily designed to maximise grouse production, is also beneficial for a significant number of other ground-nesting birds, such as golden plover, which need short vegetation.  However, even those birds which are said to favour longer heather for nesting, such as merlins, are properly provided for in a well burnt moorland burning rotation, since inevitably the burning rotation has longer heather at some part in each cycle, ensuring that there are more than adequate nesting opportunities for such birds.

We would refer you to give the Game Conservancy Trust’s publication “Nature’s Gain”, which clearly demonstrates that merlin do better on managed heather moorland than on unmanaged moorland, which seems to us to amply demonstrate  the point that burning rotation benefits moorland species other than grouse.

Members of the Association and their keepers have long been satisfied that a systematic burning programme designed to maximise territories and to renew heather before it reaches the fully mature or degenerate stage is necessary for maximum grouse production.  Where burning has been neglected, and neglect is then remedied, grouse production is regularly shown to increase, and that the increase will be maintained.  Such grouse production pays for the moorland management that has created and maintains the SSSI and provides the wider environmental benefit – without the increased production the moor is unlikely to be economically viable.

There is a further factor that needs to be carefully considered and evaluated before turning to the specific questions, and that is the environmental risk of failing to ensure a proper burning regime.  Mature and degenerative heather, on a peat base, represents a very considerable fire risk in dry periods, and that risk is likely to be intensified by the higher risk of accidental fires caused by increased public access under the Countryside & Rights of Way Act.  Experience in recent years has demonstrated conclusively that the risk of wildfires, and the consequence of wildfires, is very considerably reduced where the fire starts on moorland within an active burning rotation – the pattern of burning greatly increases the opportunity to extinguish a wild- fire, and ensures that there is not sufficient biomass to generate heat which allows the fire to spread into the peat soil.  International research on wildfires has shown that if the biomass (or fuel) available to a fire doubles, then the intensity of the fire quadruples.

By contrast, a fire in mature and degenerate heather, as happened at Fylingdales in 2003, leads quickly to environmental disaster.  The biomass represented by the long heather increases the heat of the fire and ensures its rapid spread – in the case of Fylingdales it took a week for the fire to be extinguished and a further 20 days for the Fire Service to damp down the peat and during that time substantial areas (approx. 130 hectares) of peat soil were burnt to a stage when they will never recover.  Although some form of vegetation will re-colonise the site , the special qualities of the habitat have been lost for ever. Similar experience of fires during the war, (when the burning rotation was disrupted and where increased risk of fire from enemy action and from training resulted in a number of moorland fires), has clearly demonstrated the risk of the spread of wildfires in unburnt heather moorland.  The point is further demonstrated by the damage caused by a fire in the Trough of Bowland started, wrongly, by an agricultural worker, which spread out of control and caused very considerable damage on land belonging to United Utilities, which had not been the subject of a proper burning rotation and therefore represented a higher risk of permanent environmental damage.

We submit therefore that when considering the questions raised by the consultation document, and in evaluating the responses, Defra should be very alert to the fact that not burning raises as many questions, and represents as many risks, as the problems said to arise from inappropriate burning, but that the consequences and the risk of damage arising from wild fires is likely to be enormously greater – this will particularly apply in the case of run-off, erosion, loss of peat, loss of carbon etc ..which are likely to apply to a far greater extent from wild fires and bad burning than they will from managed burning.

In summary, the Moorland Association would emphasise that in considering the options for change put forward in the present review Defra should not fetter the ability of the gamekeeper to continue traditional responsible mosaic burning which has produced, and continues to produce, a habitat which is so highly valued, and which is assessed as being of such ecological importance.

Part   II

Broad Options for Change

In considering the broad options for change put forward, or the alternatives to any of them, we think it is necessary to start by considering the objectives of both Regulations and the Code.

It seems to the Association that the Regulations are currently of limited value.  We do not seek to comment on the Regulations in so far as they relate to the maintenance of railways – otherwise the importance of the Regulations is to set  dates within which burning must take place, and the people who should be notified of the keepers’ intention to burn.  

Detailed examination of the questions relating to each of these factors are deferred until consideration of specific questions raised later in the document, but we believe that each of these are matters which are capable of being dealt with by Regulation because each is  specifically precise to be ascertained and enforced.

We submit, however, that to seek to bring within the Regulations such matters as are suggested in Option 2 is entirely inappropriate, unnecessary, and impracticable.  For example the suggestion that there should be included as a Regulation a requirement for an approved burning plan on an area designated as SSSI, to be agreed with and approved by English Nature simply adds a second layer of regulation to a matter which is already covered by the Wildlife & Countryside Act and Countryside & Rights of Way Act.  

English Nature have the ability to require an approved burning plan, with an appropriate level of detail, breach of which is an offence under the Wildlife & Countryside Act.  What is the point therefore of adding a regulation duplicating that requirement?  It would simply require preparation and agreement of an approved plan for an area designated as SSSI, for example because of other features such as subterranean caves,  for which burning is entirely irrelevant and the requirement of a plan inappropriate.  The English Nature approval/consent structure allows for flexibility for varying sites and varying conditions in a way that Regulations cannot possibly match.

The second suggestion is that burn managers should give the fire service notice of burning, referring to the plan and confirming the location and extent of the burn.  That, again, is entirely impracticable.  The likely burning plan, under the system proposed by English Nature, is that a moorland SSSI should broadly be divided (by reference to a map) into areas subject to burning within particular rotations.  It will not, (and could not possibly), prescribe which particular area is to be burnt at which time, so that the plan would be inapplicable as a way of giving notice to the fire service.  In most cases the moorland gamekeeper will not be able to say with any certainty where he will physically be able to burn on any particular day – that will depend hour by hour on changes in weather, wind, dryness etc so that the proposal that such an obligation should be imposed by Regulation is unworkable.  We deal with notification to the fire service later in this response.

The proposal that burning on blanket bog and shallow soils should be the subject of Regulation is equally impracticable because it has not proved practicable to produce a definition of blanket bog for the purpose.  The definition adopted by JNCC is to use vegetation  type, which is a highly subjective assessment, and even then JNCC criteria do not prohibit burning on blanket bog – they simply raise a presumption against it which will require modification or interpretation, depending on the nature of the vegetation, risk to particular flora, and to the peat.  A blanket prohibition on blanket bog would ensure that large stands of mature heather, on relatively dry, deep peat will be left as a significant fire risk, that when they catch fire far greater damage both to the heather and to the peat will inevitably result.  We do not believe that it would be practical to define particular habitats or ground types adequately to ensure that Regulations could be enforceable in practice, and in any event JNCC criteria do not (nor does the Science Panel Report) seek to prevent burning on blanket bog. 

In short, we believe the suggestion for increasing the substance of the Regulations as suggested in Option 2 is entirely impracticable.

You will be aware that the Moorland Association has been in very detailed discussion with English Nature both inside the Best Practice Working Group, (on which Defra is represented), and which has been established by agreement between English Nature and the Moorland Association to consider these issues, and outside that group.

It is clear from the conclusions of the group that in many cases it is not appropriate to have absolute licence or absolute prohibition on burning in any particular area – it is far more important to consider how an area is burnt, and by whom it is burnt, and the conditions under which it is burnt, than to try to prevent burning entirely.   This approach appears to be very much more realistic and practical in ensuring that the site by site requirements of each individual moor, and each individual area of each moor can be considered, based on best practice, rather than trying to impose Regulations which inevitably will adopt a very broad brush approach, which is quite inappropriate to moorland conditions.

The preference of the Moorland Association would therefore be to adopt Option 3, and that the Regulations should be rescinded in their entirety and that the Code should consist of, or be supplemented by, a Guide to Best Practice which enables the principles and philosophy of the burning techniques to be set out on an informative and persuasive basis, rather than on a regulatory or restrictive basis.  In that way the need of each individual site can be properly assessed, considered and implemented, but without the threat of prosecution if it decided to depart from the Code for good reason in a particular case.  

We believe that the principles applicable, and already utilised by most moorland gamekeepers, in assessing when it is appropriate to stop and start burning could be incorporated in such Code so that it would not be necessary to have the Regulations, even to prescribe burning dates.  Such an approach does, however, assume a degree of knowledge on the part of the land manager that may not (we understand) be applicable  in the case of some agricultural burning, and we would understand if it was decided to keep the Regulations simply to prescribe burning dates so as to provide an absolute longstop, breach of which would involve penalty.  It might also be made a question for Regulation that no one should conduct burning without having undertaken a minimum standard of training. 

We would understand if it was decided to maintain the Regulations to enable a provision to be included by which a person persistently or unreasonably `flouting the code’ would be in breach of the Regulations and in effect commit an offence.

We have also considered the place of cross-compliance in the options for change.  We believe this is impracticable as a way forward for similar reasons to those we have given against increasing or supplementing the Regulations.  If cross-compliance is to be enforceable it must be clear, recognisable and auditable.  We believe the level of variation required for particular sites will render this impracticable.  

There is further the important point that in almost all cases the people involved in burning are not the people in receipt of common agricultural policy payments – it would be manifestly unjust to prevent payment to a moorland farmer in respect of a right of grazing on a moor for breach of alleged requirements of burning practice for which he was not responsible and over which he had no right of control.  If cross-compliance was even to be considered, it would need to be substantially modified to include a requirement to burn, to ensure the continuing mosaic of habitat, and to prevent ongoing and increasing fire risk.  But if a farmer had no power to burn how could cross-compliance be raised with him?

In summary we  submit in response to Part II that if there are to be Regulations they must be clear and understandable, and also that they should be worthwhile.  We think it preferable to have a Code of Good Practice that is up to date (and incorporating up to date knowledge of the impact of burning practice) and that is capable of being updated as that knowledge increases or changes.  That Code should be advisory and not mandatory, but should be drawn up by people who have considerable personal knowledge of good burning practice, and the risks and benefits of burning in particular locations and in a particular manner, so that it carries credibility among practitioners.

It must be understood that burning is a management technique based on experience and understanding.  Because it involves working on extensive moorland areas in changeable conditions, and particularly in varying winds and weather patterns it cannot be regarded as an exact science capable of enforcement and penalty when something goes wrong.  Almost inevitably if a gamekeeper makes an error, for example by burning when conditions are too dry, such damage as is caused is likely to be short-lived and minimal, and in those circumstances misjudgement should not be equated with criminal liability.  We think the point could best be demonstrated by encouraging all those who are charged with considering the consultation responses to actually come and try burning in practice – we would be delighted to make the necessary arrangements.

We submit that the progress which the Best Practice Working Group has made in narrowing issues between practitioners and English Nature demonstrates that it should be possible to achieve a Best Practice Guide, as part of a Code that will command respect in heather moorland areas.  We are not able to speak for other areas, in particular for agricultural burning, but we have little doubt that similar groups would be able to achieve similar results and we regard this as the best outcome of the review in assessing the broad options for change.

PART III

Issues and Questions

3.1 -  Broad Option for Change

We have dealt above with the questions on the broad options for change and we have also set out our views on cross-compliance.  Broadly speaking we prefer option 3 as we anticipate that Regulations may be required simply to prescribe burning dates.  We suggest that a Best Practice Burning Guide is more important than a code, and these both could be incorporated in one document, to prevent duplication.  If a Code is to be retained it should be advisory, rather than mandatory, and we believe that a Guide to Best Practice is likely to be the most valuable part of such a Code.  We repeat that flexibility and scope for different techniques, and control on burning which is adaptable to meet the very varied circumstances and different types of heather moorland and different geographic conditions means that a rigid code will never be either relevant or enforceable.  For the same reason cross-compliance is neither relevant nor useful.

3.2 – Science Panel Recommendations

Issue 1 –  Education

Q.5 -  Land managers, and Moorland gamekeepers in particular, gather in the course of their work, very considerable experience in burning generally, and in assessment of suitable conditions for burning, in achieving different types of fire required to deal with different situations and the problems presented by burning in particular circumstances and areas.  No system of education or provision of information is likely to replace that experience.

We acknowledge, however, that the moorland gamekeeper is intent on burning for one purpose only and may not be fully aware of some of the consequences of the burning policy that he and his employers adopt – bearing in mind that there will be consequences from under-burning, as well as over-burning, and from burning in unsuitable weather and locational conditions.

We also accept that in recent years more information has started to become available as to some perceived effects of inappropriate burning and we believe that provision of information and training would lessen the risk of inappropriate burning.

Our discussion with the upland members of the National Gamekeepers Association shows that they would support a training programme and indeed would be willing to arrange and implement such a programme.  For it to be fully effective clearly the programme would need to be designed and implemented in conjunction with bodies such as English Nature to ensure that the content was kept relevant and up to date; and we think it would also be helpful for those who advise on moorland management, such as RDS officials, English Nature staff and others, to undertake the same training so that they may understand the parameters of the problems and issues with which a keeper is faced.

Q.6/7    We are doubtful whether it is appropriate for training to be made compulsory.  The very many different types of burning and the different extents of involvement in burning would make it very difficult to impose this as a practical condition.  We think that the Code should encourage training and that the degree of training and/or experience of the available operatives should be a factor to be borne in mind in preparation of burning plans, and in particular in deciding whether or not consent should be given to burning in vulnerable or sensitive areas.  In that way there is a practical encouragement for training, and a focus of attention on ensuring experience in more difficult areas to burn safely.

Q.8    We think that the training curriculum should best be developed by those experienced in burning, provided that the scheme is drawn up in conjunction with wider interests.  We are aware that the National Gamekeepers Organisation has recently established a very satisfactory game meat handling course which meets requirements for effective training and validation under the Game Handling Directive and have no doubt that it could establish an effective course for burning.

Q9    We suggest that the core of the curriculum should be concentrated on practical skills, and in particular assessment of burning conditions, and the effect of different types of fires. However, a real value will arise from the informative element, to ensure that all those carrying out burning are aware of the problems potentially caused, for example, by exposing peat to drying or erosion, risk of increasing run-off etc.  We suggest that a well constituted course should have sufficient practical application to ensure enthusiastic take-up by those participating, with an educational element to ensure that people burning not only learn how to burn, and develop their personal skill, but also develop an understanding of the wider implications of their activities.

Q.10    The cost of training will very much depend on what is sought to be achieved and the level at which the training is set.  If the training is relatively simple, and of the sort that we think is likely to prove most beneficial, then we don’t think that the cost is likely to be very great and would in practice be borne by employers.  Since there is, however, a public interest element, and public interest input into design and implementation of the courses we think it would be beneficial for there to be a degree of public funding for a training programme.

Q.11    We are doubtful whether the public is particularly concerned about managed burning.  This is normally carried on during the winter and early spring months when access to moorland areas is in practice exercised by locals who have a reasonably good working knowledge of the facts of managed burning, and are not particularly concerned to see small fires being actively managed by gamekeepers.  We are very much more concerned about ignorance of wild-fire risk and believe that a good starting point in raising public awareness of this would be for a number of bodies concerned with access – and in particular both Defra and The Countryside Agency -  to take that risk very much more seriously than they do at the moment.  The fact that the risk is repeatedly played down and that it is not possible to close access except at times in exceptional fire risk, gives a message that it would be surprising if the public did not follow.  Signs and information boards at entry points to public access sites are of almost no benefit because there is no provision for entry points at public access sites and in practice therefore it is difficult to notify the public of the risk of fire.  Even at times of high fire risk, when information is given to the public, our Members cite examples of people lighting barbecues and small cooking fires on moorland fringes and then leaving, with the fires still alight.  The issue is one that needs careful consideration and much more attention than it has been given to date, particularly given the catastrophic effect of wild-fires.

The problem would also be helped if public bodies distinguished between managed burning, and the effect of wild-fires – they are very often lumped together in assessing the consequences of fire, and the damage caused by wild-fires is cited as a reason for limiting or controlling managed burning – in reality, for the reasons explained in the introduction, managed burning is very much the best way of reducing risk from wildfires and we believe that bodies such as English Nature could greatly assist in spelling out the differences, and in spelling out the benefits of managed burning, thus giving a lead to the public, and helping to raise public awareness.

Issue 2. -   Burning Plans.    

Q.12-14   Whilst we note the recommendation of the Science Panel that Defra should consider specific provisions in the Regulations requiring the development of burning plans for designated land, and, most critically, SSSIs, we think that such recommendation is misconceived.  As we have indicated in the introduction to this response, English Nature has the power to require burning plans as a condition for giving consent to burning in SSSIs, and the same will apply for most other designated land.  Since that power already exists, it appears entirely fruitless to include provisions in Regulations re-imposing that requirement.  Nevertheless we agree that burning plans are good practice, and that properly constructed and flexible burning plans would be  important aids in ensuring that burning is carefully considered and properly implemented.  The plans must, however, be flexible, and not seen simply as a way to proscribe burning in particular areas at particular times.  The template developed by English Nature with the support and encouragement of the Moorland Association, in our view represents a reasonable approach both in specifying the appropriate rotations for different types of land, and identifying areas in which particular care and agreement is required.  We believe it is entirely appropriate that such plans should be developed and implemented in designated areas because they can be negotiated and agreed between land owners and English Nature.

We are more concerned as to whether such approach is suitable in areas that are not designated and we do not know with whom the moorland owner or farmer would seek to agree such a plan.  Simply requiring a burning plan to be produced in accordance with the Regulations would be of little benefit if the plan could not be discussed and negotiated with a competent authority able to consider the proposals, agree, disagree, modify the plan etc.  We are driven therefore to conclude that the Code of Best Practice should encourage all persons burning to develop burning plans and to discuss them with any interested party but that no further regulation is likely to be practical.  In the most sensitive areas, and in particular in SSSI’s, burning plans will in practice be prescribed, but through the Wildlife & Countryside Act and the Countryside & Rights of Way Act, not through Regulations.

Q.15-17    Inevitably the level of detail to be included in a burning plan will vary according to the sensitivity of the site.  We believe that the template referred to above is an ideal model for burning in designated areas.  In less sensitive sites less detailed prescription may be required but we think that a burning plan should in any event specify rotation periods for different habitats, with maximum and minimum heights at which heather should be burnt (bearing in mind that it is important in maintaining heather that it should be regularly burnt – neglecting heather risks losing the heather and also represents a wildfire risk). Some areas should be treated as particularly sensitive and either excluded from burning or burnt only in particular conditions.  It is not practicable to specify what personnel and equipment should be available to control burning since that will vary enormously but it may well be realistic to allow burning in particular areas only if the personnel are suitably qualified by training or experience.

Q.18    We believe that there are considerable practical difficulties in the existing requirements (contained in the Regulations) for notification of all commoners and all neighbours.  On a large common it may be completely immaterial to notify the owners of land neighbouring the common, at the opposite end to which it is intended to burn, and it may equally be irrelevant to notify some of the commoners.  Almost all moorland gamekeepers will take every opportunity when weather conditions allow during the appropriate period to burn and this is often done at short notice.  All those in the area, either neighbours or commoners, and all those likely to be affected understand this and we believe therefore that there should only be an obligation to notify in exceptional circumstances – we believe that a Code should simply prescribe that all those likely to be affected should be notified of the general intention to burn and only specifically notified if there is likely to be a particular affect on them of burning in a particular place under particular circumstances.

Notification of the fire service is, in our view, rather more complicated.  We believe it is good practice to notify the fire service of an intention to burn, but since this will arise in some areas on most days in the relevant season, it is easy for it to be taken for granted.  Moreover we are aware of a number of cases where the Fire Service has been notified of a keeper’s intention to burn.  The fire has been reported by a member of the public and the fire engine has been obliged to turn out because they don’t know whether the fire in question is one that has been notified, or a separate fire, or one that has got out of control.  The Moorland Association would warmly support, and is seeking to encourage, considerably greater liaison between owners and keepers and the fire service in their own locality, encouraging them to train together and to work together, and we think that with mobile phone technology (so that the Fire Service locally has contact with a keeper and the keeper has contact with the Fire Service) it should be possible for the fire service to be fully aware of the fact of burning on a particular moor and of any risk or loss of control, and for questions to be raised by the officer concerned before wasting public money in turning out to a fire that is in practice a managed fire.

We think that such matters are best dealt with by continuing and improved communication rather than by Regulation, and we suggest, therefore, that the Regulations should not contain any conditions as to information or notification.

Issue.3 – Burning Plans within a wider strategic context.   

Q.19 -  The Moorland Association supports the Science Panel recommendation that higher level strategic moorland management plans should be developed so as to guide and inform individual burning or other moorland management plans.  There are many issues relating to burning (and particularly relating to the risk of under-burning) in areas which need to be considered at a wider and higher level than the individual moor, and those would be appropriate for dealing with catchment areas, whole SSSIs etc.

Q.20/21 -  We think that the lead in preparation should rest with those most concerned with the issue in question, so that the Environment Agency might lead in a strategic plan for a particular catchment area; English Nature might deal with a plan for an SSSI etc., but all those involved in the consequences of the plan and its implementation should be involved in the process – it is easy for one particular interest to have an over-simplified view representing its own interest without fully reflecting the effect of its views on others.  This will become particularly important in considering developing issues under the Water Directive and issues such as carbon sequestration, and the benefits that managed burning can provide in improving carbon sequestration.

Q.22 -  We suggest that it must follow that such strategic moorland plans should not be enforceable but should simply inform and guide owners and bodies such as English Nature in the consideration they give to preparation of individual moorland plans.

Issue 4.  Burning dates.   

We are aware that one of the major driving forces behind the review of the Regulations and the Code is the desire of English Nature and of the RSPB to change the current burning dates and in particular to bring forward the last permitted date for burning in the uplands.  We note, and would emphasise, that the BTO report provided no evidence to support such a change and it is interesting that, although the great majority of the Science Panel’s report constituted recommendations for further research, the one item upon which it came to a definite conclusion was that there was no evidence to justify a requirement for change to the current burning dates at present.

In the heather moorland areas of England and Wales there are significant differences in dates at which ground nesting birds usually start to nest.  Generally the more easterly, and the more southerly birds seem to start to nest rather earlier than those on the more westerly and higher ground.  Commencement of nesting does also vary annually according to weather conditions, and moorland keepers accommodate these changes by stopping burning if birds of any description are starting to nest in any material quantity – grouse nest at as early a date as almost any other ground nesting birds and it is simply not sensible for a keeper to risk burning nests of his stock, although it must be recognised that if a nest is lost through burning, the set-back for the bird in question is likely to be temporary – it will simply produce a slightly later brood, which often has a better chance of success.  We note Dr Browns research, which suggest that heather burnt in April appears to regenerate better than that burnt earlier in the year.  

For some moors, however, to shorten the period in the spring when burning can be carried on would be disastrous.  The western fringes of the Pennines tend to attract rain and wet cloud which hang on those moors through March in particular, and on such moors it is very often difficult to burn at all before mid-March at the earliest.  Those moors are often large moors and therefore even in a reasonably dry season it would be difficult to carry out a full burning programme to ensure proper management of the heather if it was not possible to burn up to 15th April.  We have spelt out the consequences of not being able to burn earlier in this response.  Indeed, we are aware that members of the Association have made application for consent to burn later than 15th April, because of a particularly difficult season for burning earlier, and such application has simply been rejected out of hand, without proper consideration.

In response therefore, to particular questions;

Q.23    -    We do not believe that the current dates for the burning season in practice cause problems.  If it is appropriate to stop burning earlier than 15th April then that is what the gamekeeper does.

Q.24  -  We see no reason for changing the dates of the burning season.  To bring forward the latest date for burning would cause a very considerable problem and should be strongly resisted.

Q.25  -  We see no reason for such a change.  We believe that common sense and recommendation is very much better than Regulation.

Q.26  -  We don’t believe it would be appropriate for an approving authority to have power to restrict the burning season.  Our experience of the attitude of some approving authorities makes us believe that the power might be exercised inappropriately and if the land is particularly sensitive we anticipate that restrictions on consent to burn could be stipulated and, if it is inappropriate, could be challenged through the Wildlife & Countryside Act procedure.  Giving power to an approving authority without such a right of challenge would be fundamentally unacceptable.

Q.27  -  We doubt whether it is necessary for areas to be burnt in April to be searched for nests.  Most keepers in practice run a dog through the area to be burnt to flush any birds present in the area before starting a fire.  The areas burnt on heather moorland are likely to be small, and as we have indicated, if a nest is burnt the affect on the bird is not likely to be significant – it will simply re-nest on adjoining land.

Q.28  -  Changing the permitted dates to allow burning in September may be of some benefit in limited circumstances - although we don’t believe that burning in September often represents a realistic possibility, we imagine that there may be some areas where this will be welcome.  In most years, in heather moorland areas, those who would be burning in September are busy harvesting the grouse crop and wouldn’t have time to burn.  Particular care would have to be exercised if burning is to be carried out in September.  We think that there is likely to be a higher risk of fire in early autumn, since the land underlying its surface vegetation is likely to be drier after the summer period.  Moreover,  because reservoir levels tend to be lower, the risk of pollution and colouration from run-off is likely to be greater.  Indeed on a number of occasions the Moorland Association has recommended to its members that they should not burn in October, at the request of water companies, so as to minimise the risk to water supplies from run-off when water stocks are low, which increases colouration.  We believe also that heather regeneration tends to be less satisfactory from early autumn burning than it is from burning later in the year.  We submit therefore that if burning is permitted in September, it should be a condition that it is carried out only by experienced and trained personnel 

Q.29  -  We believe that it would be desirable to retain the possibility to apply for permission to burn in a prohibited period, although our experience of seeking consent suggests that such requests are referred by the Secretary of State to English Nature  and tend to be dismissed out of hand.  In practice, if such an application is to be made, a system must be in place to enable it to be considered quickly and simply – there is the risk that by the time it has been considered the opportunity to burn has gone.  This is particularly the case if, for example, it is desired to burn in June or July to deal with outbreaks of heather beetle, when the timing of the burn is particularly critical.

Q.30  -  We are doubtful whether consideration of aspects of bird behaviour such as arrival at a site, display etc is really material in considering the dates of the burning season.  Ground nesting birds tend to nest in a particular area, rather than on a particular nest, and if last year’s nest site has been burnt they will readily move to an adjoining patch of suitable ground.  The fact, therefore, that a bird is displaying over a particular area of moor does not mean that a burn cannot safely and properly be carried out within that area; and such burning would not, in our experience, in any way affect the potential for nesting of that bird. The Game Conservancy research showing that merlins do better on managed (rotationally burnt) heather moorland than they do on unmanaged ground, bears out this response.  It is important to most birds that nest on the ground in heather moorland areas that the rotation should be maintained throughout that area to ensure adequate nesting areas for future generations of the species.

Issue 5.    In considering the issue of “sensitive” or “no burn” areas the Moorland Association starts from the premise that it is usually impractical and wrong to exclude any action in respect of any particular type of ground – absolutes are very rarely appropriate in habitat management.

This is in practice recognised by the existing Code when it excludes areas from controlled burning, because the Code is advisory only and it is perfectly practical and often appropriate to decide to burn in a particular area, notwithstanding the advice of the Code, for good reason and in a careful way.

If, however, there was a mandatory exclusion of burning in any area then firstly the terms need to be defined with particular care so that it is absolutely clear where there should be no burning; and secondly the consequences of not burning that type of area should be carefully considered, particularly having regard to the environmental and other risks of creating areas that are not burnt, which represent risk of loss of heather from degradation and from wild- fires.

We think that a more appropriate approach is that all such areas should be regarded as particularly sensitive, and subject to a stipulation that they should only be burnt for good reason, by experienced and trained operatives and in the right conditions.

This is particularly the case in respect of the recommendation of the Science Panel that there should be a presumption that vegetation on blanket peat should not be burnt.  Such a recommendation is in practice entirely impractical.  There is no stipulation as to the depth of the blanket referred to, nor is there any differentiation between active, wet blanket-bog that is likely to need little burning because the ground conditions will themselves restrict growth (but even then burning may still be required in small areas under suitable burning conditions), and the deep dry blanket peat which can be particularly fertile, and where heather grows very fast, creating considerable biomass which unless it is controlled represents a considerable risk.

Equally the suggestion that there should be no burning on water-course margins depends on the definition of water-course, and consideration of the extent of margin required to protect that water-course.

We respectfully suggest that the approach taken by the English Nature pro forma Management Plan represents a more appropriate course – burning in such areas need consideration, discussion and agreement as to what can and what should not be burnt, on a site by site basis.

We therefore respond to the particular questions as follows;

Q.31 -  We do not think there should be a presumption of no burn on any areas – we think that there should be a classification of areas where particular consideration should be given about the risks of burning measured against the benefit of burning, and the conditions and the circumstances in which burning would be appropriate and inappropriate, particularly having regard to the risk (for example of erosion or run-off) which creates the problem in the first place.

Q.32 -  Since we don’t believe that no-burn areas are appropriate it must follow that adding areas to it is equally inappropriate.

Q.33 -  Each area within the list of areas regarded as sensitive will need consideration.

Q.34 -  We think that the question is not capable of a realistic answer – the definition and importance of the terms depend on the context in which they are to be used.

If they are to be used as terms by which burning should be restricted, or made sensitive, then we think they should be defined so as to relate only to ground which would be damaged by burning.  In reality we don’t think that any blanket-peat, blanket-bog or mire is likely to be damaged by burning provided it is done by skilled operatives in appropriate conditions.  There is a lot of blanket-bog which is unlikely to need burning except in very small areas for a particular reason.  There are equally large areas of blanket-bog where burning is of considerable importance.  We don’t think that the depth of peat is particularly relevant – it is equally important to avoid damage to the peat on deep or shallow peat, or wet or dry peat.  There is no evidence to support the view that burning on blanket-bog damages flora, indeed the work carried out by Birmingham University suggests that such evidence simply is not available, and we think that there are many other management issues, particularly of climatic change, grazing, draining etc that are likely to be of considerably more importance.

Q.35 -  The same point arises in connection with the definition of shallow soil.  There are a number of moors where there is shallow peat layer overlaying soil, very often with litter on top.  Such land can be carefully burnt without damaging it – what is important is that neither the peat layer nor the soil should be exposed to unreasonable drying.

The suggestion that cross-compliance should be introduced as a regulatory measure to deal with burning is a point that we have already explained as being entirely inappropriate and inapplicable.

Q.36 -  The great majority of heather in England and Wales grows on blanket-peat soils – the major variable is the depth of the blanket.  We have explained in the introduction that burning is an essential tool for management of heather and for production of food and shelter for grouse.  To prevent burning on such soil would, in our view, ultimately lead to the loss of heather moorland from England and Wales and such an outcome would be a very serious breach of the Government’s obligations under the Habitat Directive. Certainly any material restriction on burning would reduce the productivity of the ground for grouse, with a very serious knock-on effect for the economic viability of grouse moor management, which is fundamental to the maintenance of this habitat, and the principal reason for the original designation.  

Q.37 -  The Moorland Association is not qualified to speak as to the inclusion in the Code of recommendations relating to lowland and coastal heaths.

Issue 6.    Water course definition and mapping.  

The Moorland Association agrees with the proposition of the Science Panel that where necessary to avoid erosion there is a need to prevent burning into or next to water features such as gullies, grips or seepage areas.  The important element in that proposition is that a restriction on burning is only appropriate where it is necessary to avoid erosion.  As the Best Practice Burning Group has ascertained and agreed, there are watercourses where it is perfectly possible to burn up to the gully without any risk of erosion and where there is no need for buffering.  Equally there are watercourses where a narrow fringe of heather may help prevent erosion or provide buffering, but equally such fringe requires renewal if it is to maintain its effect.  If it becomes rank and leggy its  benefit as a buffer is likely to be lost.

It appears appropriate therefore to deal with the issue by ascertaining on the ground where in practice there is a risk of erosion or where there is a need for active buffering and to agree the burning policy in respect of those areas.  This is a very good example of the case where areas should be defined as ones which need care and consideration rather than a standard prescription for treatment.  Again, we agree entirely that the type and degree of burn and the need for co-operation between all parties, and for understanding the need of all parties and the respective interests in preventing any particular type of damage, need far greater understanding.

We respond therefore to the series of questions;

Q.38 -  The potential for damage by burning on the margin of any particular watercourse needs to be considered in each case.  If there is a real risk of erosion, or if a margin is likely to provide an effective buffer then it would be appropriate to leave a fringe of vegetation, provided that such vegetation will continue to have the desired effect, bearing in mind that excluding burning may reduce the beneficial consequence of maintaining the fringe in the first place.

Q.39 -  It is impossible to define watercourse, particularly in moorland areas which may be subject to regular drainage at standard intervals, natural gullies, etc..etc.  Moreover there may be areas of water collection where there is no obvious watercourse where burning itself would need to be carried out with particular care because of the run-off potential of the ground.  It is considerably more important to ascertain the benefit/risk of burning in any particular area than to focus on a definition.

Q.40 -  No – we don’t think it is important to grade watercourses.  A major stream or river may be a most important watercourse but have a bank or edge which would be completely unaffected by burning.  Equally a narrow gully on steep ground may be of particular importance in risk of erosion.

Q.41 -  “Watercourses” should be considered by all those responsible for preparing or agreeing burning plans, and treated as areas that need particular consideration and care in devising and agreeing a burning plan.

Q.42 -  Risks to sensitive watercourses can be minimised by ensuring that all those responsible for managing land in the area of watercourses and all those involved with the burning plan understand the risks that may arise from inappropriate burning in inappropriate areas.  This is best dealt with as a question of education.

Issue 7.   Old heather stands.   

We believe that the issue of the benefit and wider implications of burning, and not burning, old heather stands arises from the proposition that a fixed percentage or particular area of any particular SSSI should be left unburnt so as to enable it to develop into old heather stands.

Our discussions with English Nature demonstrate clearly that such a provision is undesirable in principle and impracticable in practice.  The current proposal in the Common Standard Criteria that 10% (including sensitive areas) of a particular SSSI should be left unburnt would have the result, in the North York Moors for example, that two substantial moorland areas, at Fylingdales and Goathland, would be left unburnt because in practice they are not managed anyway and the remainder of the North York Moors could be burnt without consideration of this requirement.  The effect was that a large area of Fylingdales was very seriously damaged when the unburnt area caught fire, and burnt for a week.  It appears that the reason for the suggestion is to promote the concept that it is desirable to have a variety of age structures across each moor or area of heather, but clearly the suggested prescription is entirely inappropriate to provide that.

It has also been agreed that the proposal to leave areas unburnt on any particular moor is impractical because it is impossible to manage moor on that basis – there is no way that worthwhile areas could be left unburnt whilst the remaining land surrounding it was burnt.

Furthermore, there appears to be little if any benefit for wildlife if an area is left unburnt.  There is benefit if an area has never been burnt for it to continue in that state, because fire sensitive species would then be retained.  Where, however, land has been burnt once, fire sensitive species have been lost and will be unlikely to return.  With the exception of one species of caterpillar there appears to be almost no species that needs tall heather for its survival, whereas there is a considerable suite of birds that rely on regular burning for their nesting, and these include birds of European importance such as the golden plover, and indeed red grouse.  We submit that in practice, providing the burning rotation provides a reasonable proportion of mature heather, the proposition that any given area of heather should be left out of the burning rotation completely is unnecessary and damaging.

The point is emphasised because of the risk to heather dominated habitat of leaving ground unburnt.  We have dealt with the risk of wildfire previously in this response but we would also observe and emphasise that in almost every case heather that is left unburnt and allowed to develop into old heather stands is likely to die back and will ultimately be lost.  The science is quite clear - heather recovers best when it is burnt before reaching a mature stage – the recovery from growth from the burnt stem and roots, and from seed is far greater than if it is left to reach a degenerate stage before burning.

Q.43 -  Members of the Moorland Association have collective experience and knowledge over very many years which demonstrates absolutely unequivocally that there is very little benefit in leaving any area to develop into old heather – normal burning rotations will inevitably mean that a significant proportion of heather reaches maturity, and we submit that is all that is required to achieve the benefit otherwise sought by its proponents of leaving heather as unburnt areas, or to degenerate.

Q.44 -  In order to consider whether there should be measures to address the issue of over-frequent burning we believe it is necessary to address whether in practice there is an issue of over-frequent burning.  Burning is hard work.  On a large moor it requires considerable determination, man-power and expense to burn even to a desired or agreed rotation.  There is absolutely no benefit to a moorland owner in over-frequent burning nor is there any purpose in it, so that we don’t think it is necessary to even consider measures to address a hypothetical question that we think is likely to be irrelevant in practice.  If there is a particular area which is regarded as being over-burnt or sensitive it is likely to fall within an SSSI and  to be subject to control by English Nature irrespective of the provisions of the Burning Regulations and/or Code.

Issue 8. – Vegetation types.

Q.45 -  The Moorland Association is primarily concerned with habitat within the vegetation types covered by the Regulations.  It would seem logical, however, that if there is really burning of habitats other than those comprised in the listed species then they should also be subject to the Regulations but we don’t think it is particularly material how this is dealt with.

Issue 9 – Burning scrub.  

Burning and grazing have together created heather moorland from scattered woodland and from scrub.  As grazing pressure is reduced, and particularly with the advent of warmer weather, we think it likely that burning will take on ever increasing importance in preventing the spread of scrub onto heather moorland, and the consequent loss of heather habitat.  Care will always need to be taken but we think it likely that one of the principal objectives of burning will be to prevent encroachment by scrub.  This is an area where the expertise of a particular moor manager is likely to be of more importance than the provisions of any Code.

We also understand that common gorse is not well controlled by burning – burning tends to strengthen gorse and encourage regeneration.  In the moorland context therefore cutting is to be preferred to burning although burning may be a useful technique when it is required to follow up with gorse eradication, in rather the same way as bracken.  We accept, however, that in some areas gorse is burnt to encourage re-growth to provide cattle food.

Q.46 -  Please see general reply above.

Q.47 -  We think little guidance would be appropriate – the experience of the moor manager and farmer dealing with the particular vegetation is likely to be more important, although again this is an area where we think education and understanding would be a suitable way forward.

Issue 10.   Risk assessment for burning within the permitted season.   

Every time a keeper decides to burn or not to burn on a particular area of ground he carries out his own risk assessment, to ascertain firstly whether it is possible to burn, having regard to the weather conditions, weather forecast, strength of wind, dryness of the ground, etc, and second whether it is safe to burn having regard to the same conditions, and thirdly whether the fire that is likely to be forthcoming is suitable for the desired result.  In practice we think that such judgement is likely to be the only practical form of risk assessment because the existing published indices, such as that quoted, are far too generalised to be applicable to ground conditions within a very small area.  Equally the assessment will change several time in the course of part of a day and we cannot see that any index can provide the detailed and current information needed to decide whether burning is practical and safe.  We respond therefore to your questions;

Q.48 -  We don’t think that it is in any way possible to require that burning should be subject to an external risk assessment.  What is required is that all those carrying out burning, whether expert or not, should be aware of the various factors that they need to consider, and  particularly the risk of damage to peat, loss of control in particular conditions, the number of persons available, etc..etc.

Q.49 -  We think that any risk assessment model is unlikely to be helpful except as part of a general education facility which, for example, might make it clear that although the surface of a moor may be damp following recent rain the underlying soil is likely to be dry following a long hot summer.  Such information could disclose a risk that might not be otherwise appreciated, although most keepers would be very well aware of such condition.                                

Q.50 -  We think that general assessment would be useful as part of an education process and this could be coupled with practical issues – for example  there is always likely to be a greater risk of burning in October, following a dry period, when ground conditions are likely to be dry and when water-tables, reservoirs etc are likely to be low so that the consequences of run-off are more serious.  General meteorological ground reports could provide useful information to a keeper to enable him to add those factors to his own risk assessment in deciding if, how and where to proceed.

Q.51 -  The relative moisture content of peat or vegetation serve different functions and represent different factors that need consideration.  If vegetation is dry but the peat is wet a fire is likely to do little damage even if the operator loses control because although the vegetation will burn off the peat is not likely to be damaged.

If, however, vegetation is wet and the peat is dry the fire is not likely to start in the first place so that burning is likely impracticable, but if an uncontrolled fire was to arise the damage would be much more serious.

Q.52 -  We think that this question is irrelevant.  Fire risk assessment should be carried out by each operator wherever he should be.  The position applies no more within the National Park than outside and certainly we are not aware that National Park staff have any more knowledge  or experience of burning that would enable them to assess the risk any more or less than anybody else.

Issue 11.  Preventing out of control fires.   

We would re-emphasise as strongly as practical the very considerable importance in preventing out of control fires.  Undoubtedly the best way of preventing out of control fires is to ensure a well developed and overall mosaic or pattern of burning so that if somebody seeking to burn loses control of a fire there will be a natural fire-break quickly reached when the fire reaches an area burnt previously, and where the fire concerned is a wild-fire the spread will be prevented in the same way.  

The contrast between fires in the North York Moors to which we have previously referred, provides the best possible evidence of this and it is certainly the case that all the wild-fires that have arisen in the course of the last five years have arisen on and affected land that is not the subject of proper controlled burning.  Moreover the consequences of such fires are very much more serious, for the reasons we have already explained.

A number of gamekeepers now manage burning and minimise their requirement for manpower by mowing round the area to be burnt.  This has advantages as a technique on ground where it can be safely carried out, although we believe there may be visual or landscape objections to the pattern of burning which is likely to arise, as being artificial in nature.  Many owners and keepers prefer to prevent risk by wetting round the edges of the areas they intend to burn ensuring adequate damping down as a more practical and simple method of control.  

Q.53 -  Out of control fires can best be prevented by ensuring a pattern of managed burning which particularly reduces the biomass present in older stands of heather which have been left unburnt and minimises the risk of a fire burning into the peat where it is very much more damaging.

Q.54 -  Any experienced gamekeeper will prepare firebreaks as part of his burning plan.  Normally he will do so by planning a burn so as to run to a previous burn providing a natural fire break.  In other cases a suitable watercourse, road or similar structure may provide a suitable firebreak so as to minimise the risk even if a fire was to run out of control.

The need for preparation of firebreaks is particularly important in bringing back into more frequent burning areas of moorland which have been neglected and where the heather has been allowed to grow rank, and where the greater biomass represents a greater risk of spread of fires that a larger firebreak and a more structured preventative system is appropriate.

Issue 12.    Enforcement and monitoring.   

For the reasons we have explained at length previously in this paper, we do not believe that monitoring and enforcement are the appropriate way of dealing with improvement of burning practice.  We think that encouraging good practice, education and peer pressure are likely to be very much more useful as a way of dealing with the perceived problems.  In reality it is not likely that Police or local authorities will be able to enforce the Regulations, and indeed some aspects of the regulations are now left unenforced – particularly notification requirements, because they are impractical.  

We think that statutory agencies, particularly English Nature in respect of SSSIs, ought to have the necessary knowledge and understanding to deal with a breach of burning plans or restrictions arising in burning consents, but we also believe that anybody looking at enforcement needs to understand that burning is an art rather than a science, and because of the variety of conditions and the circumstances in which weather conditions can vary, it is always likely that errors will be made.  In almost every case the consequences are minimal but they can be further minimised if all operatives are fully aware of the problems which that burning can create.

Q.55 -  We don’t believe that enforcement is in any way the correct way of improving or achieving good practice.

Q.56 -  We don’t think that additional powers are needed, practical or relevant.

Issue 13.   

We have addressed the issue of cross-compliance in our introduction and we believe, for the reasons set out previously, that cross-compliance is not relevant nor is it practical as a way of enforcing good practice.  With the Regulations as they presently exist it would be reasonable for them to be reinforced by cross-compliance because it is clear what is required and when they are broken.  The type of issues addressed by the Consultation Paper, in which it appears to be considered that there should be added to the Code highly subjective and variable requirements, will ensure that any new Code cannot possibly be brought within rules for cross-compliance – the existing Code is advisory only and would not be capable of forming the subject of rules – what is required is a modern Code of Best Practice, not a statutory framework carrying penalties – the definition section alone would render it completely impractical.  We respond therefore;

Q.57 -  We don’t think that any requirements should be enforced through cross-compliance – we think that cross-compliance is entirely inapplicable to heather and grass burning, particularly as those likely to be in receipt of entitlements for which cross-compliance is material are not the same people as carry out the burning.

Q.58 -  For the reasons given above we think it is entirely impracticable for any Code to be used as the basis for cross-compliance.

Issue 14.   Heather cutting.   

Heather cutting has tended to be used on heather moorlands only where burning is impractical or undesirable, or as a method of creating a firebreak to limit the risk of spread of fire.  In those circumstances we think it would be unhelpful for such cutting to be further regulated, although within SSSIs cutting will be treated as a potentially damaging operation for which consent will be needed from English Nature in every case.  In order to consider whether the law should restrict heather cutting or a guideline should be issued, we think it is necessary to consider what damage would be caused by inappropriate cutting and we find it difficult to envisage such problems – few people are likely to cut larger areas than they burn nor to cut during the nesting season, when nests would inevitably be damaged.  

We believe that a number of estates are beginning to resort to cutting, particularly where experienced keepers are not available to burn, or where cutting may appear to be a way of reducing the risk of loss of control of fires.  The Association is aware of increasing concern about the visual and landscape effects of widespread cutting, particularly if an artificial “chequer board” is generated rather than a less formal mosaic emanating from burning. We suggest that before any encouragement is given to switch from burning to cutting, the visual, nutrient, and regeneration effects need to be carefully assessed and scientifically evaluated.

Removal of cut material is likely to be impractical on a large scale, but again it is unlikely that an operator would cut in such a way as to prevent regeneration of heather when it is likely that he is cutting to secure that objective in the first place.  In practice, therefore, we think in reply to Q.59 there is neither purpose nor benefit in seeking to restrict heather cutting on a small scale.  

Q.60 -  The Moorland Association does not have sufficient knowledge of management of vegetation on railways to respond to this question.

Conclusion.

We are aware that we have responded to the consultation document at some length.  We make no apology for doing so because the issue of burning is of the greatest possible importance to members of the Moorland Association and to all environmentalists who want to see heather moorland maintained in its current high standard.  You will appreciate from the views we have expressed that the Moorland Association believes that a great deal of criticism of burning management on heather moorland is ill-informed and based on entirely inadequate assertion, unsupported by good science or practical experience.  

We believe that if changes are required to a system which has worked very well hitherto such changes must be supported by good science and by practical experience.  In the present time it is quite clear from Dr. Tucker’s review, and the views of your Science Panel that evidence for such changes does not exist.  We suggest that the appropriate view to be taken by DEFRA is that there is no real need to change the Regulations, and that the Code should be replaced by an advisory Code incorporating advice as to best practice of vegetation management by burning in different conditions, regularly revised to take account of research and scientific knowledge.

The Moorland Association would be delighted to continue to help in development of such a Code

Martin Gillibrand








Secretary                                                                                            December  2005
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